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(as defined in section 817A and §1.817A-
1(a)(1)), see §1.817A-1.

[T.D. 9058, 68 FR 24350, May 7, 2003]
GAIN AND LOSS FROM OPERATIONS

§1.809-1 Taxable years affected.

Sections 1.809 through 1.809-8, except
as otherwise provided therein, are ap-
plicable only to taxable years begin-
ning after December 31, 1957, and all
reference to sections of part I, sub-
chapter L, chapter 1 of the Code are to
the Internal Revenue Code of 1954, as
amended by the Life Insurance Com-
pany Income Tax Act of 1959 (73 Stat.
112), the Act of June 27, 1961 (75 Stat.
120), the Act of October 10, 1962 (76
Stat. 808); the Act of October 23, 1962
(76 Stat. 1134), and section 214(b)(4) of
the Revenue Act of 1964 (78 Stat. 55).

[T.D. 6992, 34 FR 827, Jan. 18, 1969]

§1.809-2 Exclusion of share of invest-
ment yield set aside for policy-
holders.

(@) In general. Section 809 provides
the rules for determining the gain or
loss from operations of a life insurance
company, which amount is necessary
to determine life insurance company
taxable income. In order to determine
gain or loss from operations, a life in-
surance company must first determine
the share of each and every item of its
investment yield (as defined in section
804(c) and paragraph (a) of §1.804-4) set
aside for policyholders (as computed
under section 809(a)(1) and paragraph
(b) of this section), as this share is ex-
cluded from gain or loss from oper-
ations (as defined in section 809(b) (1)
and (2) and paragraphs (a) and (b) of
§1.809-3, respectively). The life insur-
ance company shall then add its share
of each and every item of its invest-
ment yield to the sum of the items
comprising gross amount (as described
in section 809(c) and paragraph (a) of
§1.809-4). In addition, the life insurance
company shall, for taxable years begin-
ning after December 31, 1961, add the
amount (if any) by which its net long-
term capital gain exceeds its net short-
term loss. From the sum so computed
(which includes the capital gains item
only for taxable years beginning after
December 31, 1961) there shall then be
subtracted the deductions provided in
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section 809(d) and paragraph (a) of
§1.809-5. The amount thus obtained is
the gain or loss from operations for the
taxable year.

(b) Computation of share of investment
yield set aside for policyholders. Section
809(a)(1) provides that the share of each
and every item of investment yield (in-
cluding tax-exempt interest, partially
tax-exempt interest, and dividends re-
ceived) of any life insurance company
set aside for policyholders shall not be
included in gain or loss from oper-
ations. For this purpose, the percent-
age used in determining the share of
each of these items comprising the in-
vestment yield set aside for policy-
holders shall be determined by dividing
the required interest (as defined in sec-
tion 809(a)(2) and paragraph (d) of this
section) by the investment yield (as de-
fined in section 804(c) and paragraph (a)
of §1.804-4). The percentage thus ob-
tained is then applied to each and
every item of the investment yield so
that the share of each and every item
of investment yield set aside for pol-
icyholders shall be excluded from gain
or loss from operations. However, if in
any case the required interest exceeds
the investment yield, then the share of
any item set aside for policyholders
shall be 100 percent.

(c) Computation of life insurance com-
pany’s share of investment yield. For
purposes of subpart C, part I, sub-
chapter L, chapter 1 of the Code, sec-
tion 809(b)(3) provides that the percent-
age used in determining the life insur-
ance company’s share of each and
every item of investment yield (includ-
ing tax-exempt interest, partially tax-
exempt interest, and dividends re-
ceived) shall be obtained by sub-
tracting the percentage obtained under
paragraph (b) of this section from 100
percent. For example, if the policy-
holders’ percentage (as determined
under section 809(a)(1) and paragraph
(b) of this section) is 72.38 percent, then
the life insurance company’s share is
27.62 percent (100 percent minus 72.38
percent). In such a case, if the amount
of a particular item is $200, then the
life insurance company’s share of such
item included in determining gain or
loss from operations is $55.24 ($200 mul-
tiplied by 27.62 percent) and the share
of such item set aside for policyholders
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to be credited in reduction of pre-
miums under the terms of the con-
tract), or any other item of similar na-
ture. Such term includes advance pre-
miums, premiums deferred and uncol-
lected and premiums due and unpaid,
deposits, fees, assessments, and consid-
eration in respect of assuming liabil-
ities under contracts not issued by the
taxpayer (such as a payment or trans-
fer of property in an assumption rein-
surance transaction as defined in para-
graph (a)(7)(ii) of §1.809-5). The term
also includes amounts a life insurance
company charges itself representing
premiums with respect to liability for
insurance and annuity benefits for its
employees (including full-time life in-
surance salesmen within the meaning
of section 7701(a)(20)).

(ii) The term return premiums means
amounts returned or credited which
are fixed by contract and do not depend
on the experience of the company or
the discretion of the management.
Thus, such term includes amounts re-
funded due to policy cancellations or
erroneously computed premiums. Fur-
thermore, amounts of premiums or
other consideration returned to an-
other life insurance company in respect
of reinsurance ceded shall be included
in return premiums. For the treatment
of amounts which do not meet the re-
quirements of return premiums, see
section 811 (relating to dividends to
policyholders).

(iii) For purposes of section 809(c)(1)
and this subparagraph, the term rein-
surance ceded means an arrangement
whereby the taxpayer (the reinsured)
remains solely liable to the policy-
holder, whether all or only a portion of
the risk has been transferred to the re-
insurer. Such term includes indemnity
reinsurance transactions but does not
include assumption reinsurance trans-
actions. See paragraph (a@)(7)(ii) of
§1.809-5 for the definition of assump-
tion reinsurance.

(2) Decreases in certain reserves. Each
net decrease in reserves which is re-
quired by section 810 (a) and (d)(1) or
811(b)(2) to be taken into account for
the taxable year as a net decrease for
purposes of section 809(c)(2).

(3) Other amounts. All amounts, not
included in computing investment
yield and not otherwise taken into ac-
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count under section 809(c) (1) or (2),
shall be taken into account under sec-
tion 809(c)(3) to the extent that such
amounts are includible in gross income
under subtitle A of the Code. See sec-
tion 61 (relating to gross income de-
fined) and the regulations thereunder.

(b) Treatment of net long-term capital
gains. For taxable years beginning be-
fore January 1, 1962, any net long-term
capital gains (as defined in section
1222(7)) from the sale or exchange of a
capital asset (or any gain considered to
be from the sale or exchange of a cap-
ital asset under applicable law) shall be
excluded from the determination of
gain or loss from operations of a life in-
surance company. On the other hand,
with respect to taxable years beginning
after December 31, 1961, the amount (if
any) by which the net long-term cap-
ital gain exceeds the net short-term
capital loss (as defined in section
1222(6)) shall be taken into account in
determining gain or loss from oper-
ations under section 809. However, for
any taxable year beginning after De-
cember 31, 1958, the excess of net short-
term capital gain (as defined in section
1222(5)) over net long-term capital loss
(as defined in section 1222(8)) is in-
cluded in computing investment yield
(as defined in section 804(c)) and, to
that extent, is taken into account in
determining gain or loss from oper-
ations under section 809.

[T.D. 6535, 26 FR 527, Jan. 20, 1961, as amend-
ed by T.D. 6610, 27 FR 8718, Aug. 31, 1962, T.D.
6886, 31 FR 8687, June 23, 1966]

§1.809-5 Deductions.

(a) Deductions allowed. Section 809(d)
provides the following deductions for
purposes of determining gain or loss
from operations under section 809(b) (1)
and (2), respectively:

(1) Death benefits, etc. All claims and
benefits accrued (less reinsurance re-
coverable), and all losses incurred
(whether or not ascertained), during
the taxable year on insurance and an-
nuity contracts (including contracts
supplementary thereto). The term all
claims and benefits accrued includes, for
example, matured endowments and
amounts allowed on surrender. The
term losses incurred (whether or not
ascertained) includes a reasonable esti-
mate of the amount of the losses (based
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upon the facts in each case and the
company’s experience with similar
cases) incurred but not reported by the
end of the taxable year as well as losses
reported but where the amount thereof
cannot be ascertained by the end of the
taxable year.

(2) Increases in certain reserves. The
net increase in reserves which is re-
quired by section 810 (b) and (d)(1) to be
taken into account for the taxable year
as a net increase for purposes of sec-
tion 809(d)(2).

(3) Dividends to policyholders. The de-
duction for dividends to policyholders
as determined under section 811(b) and
§1.811-2. Except as provided in section
809(d)(3) and this subparagraph, no
amount shall be allowed as a deduction
in respect of dividends to policyholders
under section 809(d). See section 809(f)
and §1.809-7 for limitation of such de-
duction.

(4) Operations loss deduction. The op-
erations loss deduction as determined
under section 812.

(5) Certain nonparticipating contracts.
(I) An amount equal to the greater of:

(a) 10 percent of the increase for the
taxable year in certain life insurance
reserves for nonparticipating contracts
(other than group contracts); or

(b) 3 percent of the premiums for the
taxable year attributable to non-
participating contracts (other than
group contracts) which are issued or
renewed for periods of 5 years or more.

(if) For purposes of section 809(d)(5)
and this subparagraph, the term non-
participating contracts means those con-
tracts which during the taxable year
contain no right to participate in the
divisible surplus of the company. For
example, if at any time during the tax-
able year for which the deduction al-
lowed under section 809(d)(5) and this
subparagraph is claimed such contracts
have rights to dividends or similar dis-
tributions (as defined in section 811(a)
and paragraph (a) of §1.811-2), such con-
tracts shall no longer be deemed non-
participating contracts and, therefore,
no deduction shall be allowed. Thus, if
a class of contracts having no right to
participate in the divisible surplus of
the company is in force for nine years
and on March 10, 1958, it is announced
that such contracts shall be accorded
dividend rights as of August 1, 1958, no
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deduction shall be allowed under sec-
tion 809(d)(5) and this subparagraph for
the taxable year 1958 or any succeeding
taxable year, whether or not dividends
are actually paid on such contracts.
However, if the announcement of
March 10, 1958, states that such con-
tracts shall be accorded dividend rights
as of January 1, 1959, a deduction under
section 809(d)(5) and this subparagraph
shall be allowed for the taxable year
1958 but not for any succeeding taxable
year.

(iii) For purposes of section 809(d)(5)
and this subparagraph, the term re-
serves for nonparticipating contracts
means such part of the life insurance
reserves (as defined in section 801(b)
and §1.801-4), other than that portion
of such reserves which is allocable to
annuity features, as relates to non-
participating contracts (as defined in
subdivision (ii) of this subparagraph).
The amount of life insurance reserves
taken into account shall be adjusted
first as required by section 818(c) (re-
lating to an election with respect to
life insurance reserves computed on a
preliminary term basis) and then as re-
quired by section 806(a) (relating to ad-
justments for certain changes in re-
serves and assets). In the case of the
adjustments required by section 810(d)
(relating to adjustment for change in
computing reserves), the increase in
life insurance reserves attributable to
reserve strengthening shall be taken
into account in accordance with the
rules prescribed in section 810(d) and
§1.810-3.

(iv) For purposes of section 809(d)(5)
and this subparagraph, the term pre-
miums means the net amount of the
premiums and other consideration at-
tributable to nonparticipating con-
tracts (as defined in subdivision (ii) of
this subparagraph) which are taken
into account under section 809(c)(1).
For this purpose, premiums include
only such amounts attributable to such
contracts which are issued or renewed
for periods of 5 years or more, but does
not include that portion of the pre-
miums which is allocable to annuity
features. No portion of a premium shall
be deemed allocable to annuity fea-
tures solely because a contract, such as
an endowment contract, provides that
at maturity the insured shall have an
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option to take an annuity. The deter-
mination of whether a contract meets
the 5-year requirement shall be made
as of the date the contract is issued, or
as of the date it is renewed, whichever
is applicable. Thus, a 20-year non-
participating endowment policy shall
qualify for the deduction under section
809(d)(5), even though the insured sub-
sequently dies at the end of the second
year, since the policy is issued for a pe-
riod of 5 years or more. However, a 1-
year renewable term contract shall not
qualify, since as of the date it is issued
(or of any renewal date) it is not issued
(or renewed) for a period of 5 years or
more. In like manner, a policy origi-
nally issued for a 3-year period and
subsequently renewed for an additional
3-year period shall not qualify. How-
ever, if this policy is renewed for a pe-
riod of 5 years or more, the policy shall
qualify for the deduction under section
809(d)(5) from the date it is renewed.

(v) The provisions of section 809(d)(5)
and this subparagraph may be illus-
trated by the following example:

Example. Assume the following facts with
respect to X, a life insurance company, for
the taxable year 1958:

Life insurance reserves on nonparticipating con-
tracts without annuity features (other than
group contracts) at 1-1-58 ..........ccccceriirrinens

Life insurance reserves on nonparticipating con-
tracts without annuity features (other than
group contracts) at 12—-31-58 ...........ccccceveeeennen

Annuity reserves on nonparticipating contracts
(other than group contracts) at 1-1-58 ...........

Annuity reserves on nonparticipating contracts
(other than group contracts) at 12-31-58 .......

Premiums on nonparticipating contracts without
annuity features (other than group contracts)
issued or renewed for 5 years or more ...........

Premiums on nonparticipating contracts allo-
cable to annuity features (other than group
contracts) issued or renewed for 5 years or
MOTE ittt

Return premiums on nonparticipating contracts
without annuity features (other than group
CONMTACES) ...

$150,000

225,000
48,000

57,000

85,000

14,000

5,000

In order to determine the deduction under
section 809(d)(5) (without regard to the limi-
tation of section 809(f)), X would make up
the following schedule:

(1) Life insurance reserves on non-
participating contracts  without
annuity features (other than
group contracts) at 12-31-58 ...

(2) Life insurance reserves on non-
participating contracts  without
annuity features (other than
group contracts) at 1-1-58 ........

$225,000

150,000

(3) Excess of item (1) over item (2)

($225,000 minus $150,000) ....... 75,000
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(4) 10 percent of item (3)
(10%%$75,000) .....cvovovrvereirrnnne 7,500
(5) Net premiums on nonpartici-
pating contracts without annuity
features issued or renewed for 5
years or more (other than group
contracts) (gross premiums on
such contracts ($85,000) minus
return premiums ($5,000) on
such contracts) .........cccceceeveeeennn.
(6) 3 percent of item (5)
(3%%$80,000) .....ccovvvvercirrnnne
(7) The greater of item (4) or item
(B) et
(8) Tentative deduction under sec.
809(d)(5) (computed without re-
gard to the limitation of sec.
809(f)) «vveeierereereee e

80,000
2,400

7,500

7,500

(vi) See section 809(f) and §1.809-7 for
limitation of the deduction provided by
this subparagraph.

(6) Certain accident and health insur-
ance and group life insurance. (i) For
taxable years beginning before January
1, 1963, an amount equal to two percent
of the premiums for the taxable year
attributable to group life insurance
contracts, group accident and health
insurance contracts, or group accident
and health insurance contracts with a
life feature. For taxable years begin-
ning after December 31, 1962, the deduc-
tion shall be an amount equal to two
percent of the premiums for the tax-
able year attributable to group life in-
surance contracts, accident and health
insurance contracts (other than those
to which section 809(d)(5) applies), or
accident and health insurance con-
tracts with a life feature (other than
those to which section 809(d)(5) ap-
plies). For purposes of section 809(d)(6)
and this subparagraph, the term “‘pre-
miums’’ means the net amount of the
premiums and other consideration at-
tributable to such contracts taken into
account under section 809(c)(1). The de-
duction allowed by section 809(d)(6) and
this subparagraph for the taxable year
and all preceding taxable years shall
not exceed 50 percent of the net
amount of the premiums attributable
to such contracts for the taxable year.
For example, assume that premiums
attributable to group life insurance
and group accident and health insur-
ance contracts are $103,000 for the tax-
able year 1962. Assume further that
there are $3,000 of return premiums at-
tributable to such contracts for the
taxable year. Under the provisions of
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section 809(d)(6) and this subparagraph,
a deduction (determined without re-
gard to section 809(f) of $2,000 (2 percent
of $100,000 ($103,000—$3,000)) is allowed.
Assuming that the company continues
to receive net premiums of $100,000 at-
tributable to such contracts for 15
years, the cumulative amount of these
deductions is $30,000 ($2,000 for 15
years). If, in the sixteenth year, net
premiums attributable to such con-
tracts amount to $60,000, no deduction
shall be allowed under section 809(d)(6)
and this subparagraph since the cumu-
lative amount of these deductions
($30,000) equals 50 percent of the cur-
rent year’s premiums ($60,000) from
such contracts.

(ii) In computing the deduction under
section 809(d)(6), the determination as
to when the 50 percent limitation on
such deduction has been reached shall
be based upon the amount allowed as a
deduction for the taxable year and all
preceding taxable years after the appli-
cation of the limitation provided in
section 809(f) and §1.809-7. Thus, if In
the example set forth in paragraph (c)
of §1.809-7 the application of the limi-
tation provided by section 809(f) lim-
ited the deduction allowed for the tax-
able year under section 809(d)(6) to
$3,250,000, then for purposes of deter-
mining the 50 percent limitation on
such deduction, only $3,250,000 (the
amount allowed) shall be taken into
account.

(iii) For purposes of determining
whether the 50 percent limitation ap-
plies to any taxable year, the deduc-
tion provided by section 809(d)(6) for all
preceding taxable years shall be taken
into account, irrespective of whether
or not the life insurance company
claimed a deduction for these amounts
for such preceding taxable years.

(iv) See section 809(f) and §1.809-7 for
limitation of the deduction provided by
this subparagraph.

(7) Assumption by another person of li-
abilities under insurance, etc., contracts.
(i) The consideration (other than con-
sideration arising out of reinsurance
ceded as defined in paragraph (a)(1)(iii)
of §1.809-4) in respect of the assump-
tion by another person of liabilities
under insurance and annuity contracts
(including contracts supplementary
thereto) of the taxpayer.
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(ii) For purposes of section 809(d)(7)
and this subparagraph, the term as-
sumption reinsurance means an arrange-
ment whereby another person (the re-
insurer) becomes solely liable to the
policyholders on the contracts trans-
ferred by the taxpayer. Such term does
not include indemnity reinsurance or
reinsurance ceded (as defined in para-
graph (a)(1)(iii) of §1.809-4).

(iii) The provisions of section
809(d)(7) and this subparagraph may be
illustrated by the following example:

Example. During the taxable year 1958, T, a
life insurance company, transferred a block
of insurance policies and made a payment of
$50,000 to R, a life insurance company, under
an arrangement whereby R became solely
liable to the policyholders on the policies
transferred by T. Under the provisions of sec-
tion 809(d)(7) and this subparagraph, T is al-
lowed a deduction of $50,000 for the taxable
year 1958. For the treatment by R of this
$50,000 payment, see section 809(c)(1) and
paragraph (a)(1)(i) of §1.809-4. See section
806(a) and §1.806-3 for the adjustments in re-
serves and assets to be made by T and R as
a result of this transaction.

(8) Tax-exempt interest, dividends, etc.
(i) Each of the following items:

(@) The life insurance company’s
share of interest which under section
103 is excluded from gross income;

(b) The deduction for partially tax-
exempt interest provided by section 242
(as modified by section 804(a)(3) and
paragraph (d)(2)(i) of §1.804-2) com-
puted with respect to the life insurance
company’s share of such interest; and

(c) The deductions for dividends re-
ceived provided by sections 243, 244, and
245 (as modified by section 809(d)(8)(B)
and subdivision (ii) of this subpara-
graph) computed with respect to the
life insurance company’s share of the
dividends received.

(if) The modification contained in
section 809(d)(8)(B) provides the meth-
od for applying section 246(b) (relating
to limitation on aggregate amount of
deductions for dividends received) for
purposes of section 809(d)(8)(A)(iii) and
subdivision (i)(c) of this subparagraph.
Under this method, the sum of the de-
ductions allowed by sections 243(a)(1)
(relating to dividends received by cor-
porations), 244(a) (relating to dividends
received on certain preferred stock),
and 245 (relating to dividends received
from certain foreign corporations)
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shall be limited to 85 percent of the
gain from operations computed with-
out regard to:

(a) The deductions provided by sec-
tion 809(d) (3), (5), and (6);

(b) The operations loss deductions
provided by section 812; and

(c) The deductions allowed by sec-
tions 243(a)(1), 244(a), and 245.

If a life insurance company has a loss
from operations (as determined under
sec. 812) for the taxable year, the limi-
tation provided in section 809(d)(8)(B)
and this subdivision shall not be appli-
cable for such taxable year. In that
event, the deductions provided by sec-
tions 243(a)(1), 244(a), and 245 shall be
allowable for all tax purposes to the
life insurance company for such tax-
able year without regard to such limi-
tation. If the life insurance company
does not have a loss from operations
for the taxable year, however, the limi-
tation shall be applicable for all tax
purposes for such taxable year. In de-
termining whether a life insurance
company has a loss from operations for
the taxable year under section 812, the
deductions allowed by sections
243(a)(1), 244(a), and 245 shall be com-
puted without regard to the limitation
provided in section 809(d)(8)(B) and this
subdivision.

(9) Investment expenses, etc. (i) The
amount of investment expenses to the
extent not allowed as a deduction
under section 804(c)(1) in computing in-
vestment yield. For example, if a de-
duction in the amount of $100,000 is
claimed for investment expenses,
which amount includes general ex-
penses assigned to or included in in-
vestment expenses, and due to the op-
eration of the limitation provided by
section 804(c)(1) only $85,000 is allowed,
then the excess ($15,000) shall be al-
lowed as a deduction under section
809(d)(9) and this subparagraph.

(ii) The amount (if any) by which the
sum of the deductions allowable under
section 804(c) exceeds the gross invest-
ment income. For example, if gross in-
vestment income under section 804(b)
equals $400,000, and the sum of the de-
ductions allowable under section 804(c)
equals $425,000, then the excess ($25,000)
shall be allowed as a deduction under
section 809(d)(9) and this subparagraph.
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(iii) In determining the amount of
the deductions allowed under subdivi-
sions (i) and (ii) of this subparagraph, a
life insurance company shall first take
such deductions to the full extent al-
lowable under section 804(c)(1), and any
amount which is allowed as a deduc-
tion under section 804(c) shall not
again be allowed as a deduction under
section 809(d)(9).

(10) Small business deduction. The
small business deduction as determined
under section 804(a)(4).

(11) Certain mutualization distributions.
The amount of distributions to share-
holders actually made by the life insur-
ance company in 1958, 1959, 1960, and
1961 in acquisition of stock pursuant to
a plan of mutualization adopted by the
company before January 1, 1958. If such
deduction is claimed, there must be at-
tached to the return of the company
claiming such deduction a certified
copy of the plan of mutualization and
proof that such plan was adopted prior
to January 1, 1958. See section 809(Q)
and §1.809-8 for limitation of such de-
duction.

(12) Other deductions. Except as modi-
fied by section 809(e) and §1.809-6, all
other deductions allowed under sub-
title A of the Code for purposes of com-
puting taxable income to the extent
not allowed as a deduction in com-
puting investment yield. For example,
a life insurance company shall be al-
lowed a deduction under section
809(d)(12) and this subparagraph for
amounts representing premiums
charged itself with respect to liability
for insurance and annuity benefits for
its employees (including full-time life
insurance salesmen within the meaning
of section 7701(a)(20)) in accordance
with the rules prescribed in sections
162 and 404 and the regulations there-
under, to the extent that a deduction
for such amounts is not allowed under
section 804(c)(1) and paragraph (b)(1) of
§1.804-4 or section 809(d)(9) and sub-
paragraph (9) of this paragraph.

(b) Denial of double deduction. Noth-
ing in section 809(d) shall permit the
same item to be deducted more than
once in determining gain or loss from
operations. For example, if an item is
allowed as a deduction for the taxable
year by reason of its being a loss in-
curred within such taxable year
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(whether or not ascertained) under sec-
tion 809(d)(1), such item, or any portion
thereof, shall not also be allowed as a
deduction for such taxable year under
section 809(d)(2).

[T.D. 6535, 26 FR 527, Jan. 20, 1961, as amend-
ed by T.D. 6610, 27 FR 8718, Aug. 31, 1962; T.D.
6886, 31 FR 8687, June 23, 1966; T.D. 6992, 34 FR
827, Jan. 18, 1969]

§1.809-6 Modifications.

Under section 809(e), the deductions
allowed under section 809(d)(12) and
paragraph (a)(12) of §1.809-5 (relating to
other deductions) are subject to the
following modifications:

(a) Interest. No deduction shall be al-
lowed under section 163 for interest in
respect of items described in section
810(c) since such interest is taken into
account in the determination of re-
quired interest under section 809.

(b) Bad debts. No deduction shall be
allowed for an addition to reserves for
bad debts under section 166(c). How-
ever, a deduction for specific bad debts
shall be allowed to the extent that
such deduction is allowed under section
166 and the regulations thereunder. In
the case of a loss incurred on the sale
of mortgaged or pledged property, see
§1.166-6 of this chapter.

(c) Charitable, etc., contributions and
gifts. (1) The deduction by a life insur-
ance company in any taxable year for a
charitable contribution (as defined in
section 170(c)) shall be limited to 5 per-
cent of the gain from operations (as de-
termined under section 809(b)(1)), com-
puted without regard to any deductions
for:

(i) Charitable contributions under
section 170;

(ii) Dividends to policyholders under
section 811(b);

(iii) Certain nonparticipating con-
tracts under section 809(d)(5);

(iv) Group life insurance contracts
and group accident and health insur-
ance contracts under section 809(d)(6);

(v) Tax-exempt interest, dividends,
etc., under section 809(d)(8); and

(vi) Any operations loss carryback to
the taxable year under section 812.

(2) In applying the first sentence of
section 170(b)(2) as contained in section
170 or, in the case of taxable years be-
ginning after December 31, 1969, section
170(d)(2)(B) as contained in section

§1.809-6

170A, any excess of the charitable con-
tributions made by a life insurance
company in a taxable year over the
amount deductible in such year under
the limitation contained in subpara-
graph (1) of this paragraph, shall be re-
duced to the extent that such excess:

(i) Reduces life insurance company
taxable income (computed without re-
gard to section 802(b)(3)) for the pur-
pose of determining the offsets referred
to in section 812(b)(2); and

(i) Increases an operations loss car-
ryover under section 812 for a suc-
ceeding taxable year.

(3) The application of the rules pro-
vided in section 809(e)(3) and this para-
graph may be illustrated by the fol-
lowing example:

Example. Assume that life insurance com-
pany P is organized on January 1, 1958, and
has a loss from operations for that year in
the amount of $100,000 which is an operations
loss carryover to 1959. In 1959, company P has
a gain from operations and tax base (com-
puted without regard to section 802(b)(3)) of
$100,000 before the allowance of a deduction
for a $5,000 charitable contribution made in
1959 and before the application of the oper-
ations loss carryover from 1958. Under sec-
tion 170(b)(2), the operations loss carryover
from 1958 is first applied to eliminate the
$100,000 gain from operations and tax base in
1959 and the $5,000 charitable contribution
carryover would (except for the limitation
contained in this paragraph) become a chari-
table contribution carryover to 1960. How-
ever, for the purpose of computing the off-
sets referred to in section 812(b)(2), the $5,000
charitable contribution is applied to reduce
the gain from operations and tax base for
1959 to $95,000 before the application of the
operations carryover from 1958. Since only
$95,000 of the $100,000 loss from operations in
1958 is an offset for 1959, the remaining $5,000
becomes an operations loss carryover to 1960.
Accordingly, under the limitation contained
in this paragraph, the charitable contribu-
tions carryover provided under the second
sentence of section 170(b)(2) is eliminated.

(d) Amortizable bond premium. No de-
duction shall be allowed under section
171 for the amortization of bond pre-
miums since a special deduction for
such premiums is specifically taken
into account under section 818(b).

(e) Net operating loss deduction. No de-
duction shall be allowed under section
172 since section 812 allows an ‘‘oper-
ations loss deduction’’.

(f) Partially tax-exempt interest. No de-
duction shall be allowed under section
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share of each and every item of investment
yield set aside for policyholders was 80 per-
cent and the company’s share of each and
every item of investment yield was 20 per-
cent. Based upon these figures, T had a gain
from operations of $5,180,000 for the taxable
year 1958, computed as follows:

Col. 2
Col. 3
. (81‘30/9";&]‘_’" (20% % Col.
o1 gion of pol- 1) com-
icyholder’'s ps%g);es
share
Interest wholly tax-ex-
empt ... $10,000 $8,000 $2,000
Interest partially tax-
exempt ........cccceceune 78,000 62,400 15,600
Dividends received ..... 50,000 120,000 30,000
Other items of invest-
ment yield ............... 662,000 529,600 132,400
Investment yield .. 900,000 720,000 180,000
Gross amount (sum of items
under sec. 809(C)) ......ccceeun $12,000,000
Total .ovvececcee 12,180,000
Less:
Deductions under sec.
809(d)(8):
Company's share of in-
terest wholly tax-ex-
empt .. $2,000
30/52 of company’s
share of interest par-
tially tax-exempt (30/52
*x$15,600) ..oovveriiennne 9,000
85% of company’s share
of dividends received
(but not to exceed 85%
of gain from operations
as computed under
sec. 809(d)(8)(B))
(85%%%$30,000) ............ 25,500
All other deductions under
sec. 809(d) 6,963,500
7,000,000
Gain from operations .........c.ccccceeeviee 5,180,000

(d) Exception. (1) In accordance with
section 809(b)(4), if it is established in
any case to the satisfaction of the
Commissioner, or by a determination
of The Tax Court of the United States,
or of any other court of competent ju-
risdiction, which has become final,
that the application of the definition of
gain from operations contained in sec-
tion 809(b)(1) results in the imposition
of tax on:

(i) Any interest which under section
103 is excluded from gross income,

(ii) Any amount of interest which
under section 242 (as modified by sec-
tion 804(a)(3)) is allowable as a deduc-
tion, or

(iii) Any amount of dividends re-
ceived which under sections 243, 244,

§1.809-4

and 245 (as modified by section
809(d)(8)(B)) is allowable as a deduc-
tion,

adjustment shall be made to the extent
necessary to prevent such imposition.

(2) For the date upon which a deci-
sion by the Tax Court becomes final,
see section 748l. For the date upon
which a judgment of any other court
becomes final, see paragraph (c) of
§1.1313(a)-1.

[T.D. 6535, 26 FR 526, Jan. 20, 1961, as amend-
ed by T.D. 6886, 31 FR 8687, June 28, 1966]

§1.809-4 Gross amount.

(a) Items taken into account. For pur-
poses of determining gain or loss from
operations under section 809(b) (1) and
(2), respectively, section 809(c) specifies
three categories of items which shall
be taken into account. Such items are
in addition to the life insurance com-
pany’s share of the investment yield
(as determined under section 809(a)(1)
and paragraph (c) of §1.809-2), and the
amount (if any) by which the net long-
term capital gain exceeds the net
short-term capital loss (such capital
gains item is included in determining
gain or loss from operations only for
taxable years beginning after Decem-
ber 31, 1961). The additional three cat-
egories of items taken into account
are:

(1) Premiums. (i) The gross amount of
all premiums and other consideration
on insurance and annuity contracts
(including contracts supplementary
thereto); less return premiums and pre-
miums and other consideration arising
out of reinsurance ceded. The term
gross amount of all premiums means the
premiums and other consideration pro-
vided in the insurance or annuity con-
tract. Thus, the amount to be taken
into account shall be the total of the
premiums and other consideration pro-
vided in the insurance or annuity con-
tract without any deduction for com-
missions, return premiums, reinsur-
ance, dividends to policyholders, divi-
dends left on deposit with the com-
pany, discounts on premiums paid in
advance, interest applied in reduction
of premiums (whether or not required
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to be credited in reduction of pre-
miums under the terms of the con-
tract), or any other item of similar na-
ture. Such term includes advance pre-
miums, premiums deferred and uncol-
lected and premiums due and unpaid,
deposits, fees, assessments, and consid-
eration in respect of assuming liabil-
ities under contracts not issued by the
taxpayer (such as a payment or trans-
fer of property in an assumption rein-
surance transaction as defined in para-
graph (a)(7)(ii) of §1.809-5). The term
also includes amounts a life insurance
company charges itself representing
premiums with respect to liability for
insurance and annuity benefits for its
employees (including full-time life in-
surance salesmen within the meaning
of section 7701(a)(20)).

(ii) The term return premiums means
amounts returned or credited which
are fixed by contract and do not depend
on the experience of the company or
the discretion of the management.
Thus, such term includes amounts re-
funded due to policy cancellations or
erroneously computed premiums. Fur-
thermore, amounts of premiums or
other consideration returned to an-
other life insurance company in respect
of reinsurance ceded shall be included
in return premiums. For the treatment
of amounts which do not meet the re-
quirements of return premiums, see
section 811 (relating to dividends to
policyholders).

(iii) For purposes of section 809(c)(1)
and this subparagraph, the term rein-
surance ceded means an arrangement
whereby the taxpayer (the reinsured)
remains solely liable to the policy-
holder, whether all or only a portion of
the risk has been transferred to the re-
insurer. Such term includes indemnity
reinsurance transactions but does not
include assumption reinsurance trans-
actions. See paragraph (a@)(7)(ii) of
§1.809-5 for the definition of assump-
tion reinsurance.

(2) Decreases in certain reserves. Each
net decrease in reserves which is re-
quired by section 810 (a) and (d)(1) or
811(b)(2) to be taken into account for
the taxable year as a net decrease for
purposes of section 809(c)(2).

(3) Other amounts. All amounts, not
included in computing investment
yield and not otherwise taken into ac-
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count under section 809(c) (1) or (2),
shall be taken into account under sec-
tion 809(c)(3) to the extent that such
amounts are includible in gross income
under subtitle A of the Code. See sec-
tion 61 (relating to gross income de-
fined) and the regulations thereunder.

(b) Treatment of net long-term capital
gains. For taxable years beginning be-
fore January 1, 1962, any net long-term
capital gains (as defined in section
1222(7)) from the sale or exchange of a
capital asset (or any gain considered to
be from the sale or exchange of a cap-
ital asset under applicable law) shall be
excluded from the determination of
gain or loss from operations of a life in-
surance company. On the other hand,
with respect to taxable years beginning
after December 31, 1961, the amount (if
any) by which the net long-term cap-
ital gain exceeds the net short-term
capital loss (as defined in section
1222(6)) shall be taken into account in
determining gain or loss from oper-
ations under section 809. However, for
any taxable year beginning after De-
cember 31, 1958, the excess of net short-
term capital gain (as defined in section
1222(5)) over net long-term capital loss
(as defined in section 1222(8)) is in-
cluded in computing investment yield
(as defined in section 804(c)) and, to
that extent, is taken into account in
determining gain or loss from oper-
ations under section 809.

[T.D. 6535, 26 FR 527, Jan. 20, 1961, as amend-
ed by T.D. 6610, 27 FR 8718, Aug. 31, 1962, T.D.
6886, 31 FR 8687, June 23, 1966]

§1.809-5 Deductions.

(a) Deductions allowed. Section 809(d)
provides the following deductions for
purposes of determining gain or loss
from operations under section 809(b) (1)
and (2), respectively:

(1) Death benefits, etc. All claims and
benefits accrued (less reinsurance re-
coverable), and all losses incurred
(whether or not ascertained), during
the taxable year on insurance and an-
nuity contracts (including contracts
supplementary thereto). The term all
claims and benefits accrued includes, for
example, matured endowments and
amounts allowed on surrender. The
term losses incurred (whether or not
ascertained) includes a reasonable esti-
mate of the amount of the losses (based
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(which is excluded from gain or loss
from operations) is $144.76 ($200 multi-
plied by 72.38 percent). For purposes of
determining gain or loss from oper-
ations, the life insurance company’s
share of each and every item of invest-
ment yield (including tax-exempt in-
terest, partially tax-exempt interest,
and dividends received) shall be added
to the sum of the items comprising
gross amount (as described in section
809(c) and paragraph (a) of §1.809-4).

(d) Required interest defined. (1) For
purposes of part I, section 809(a)(2) de-
fines the term required interest for any
taxable year as the sum of the products
obtained by multiplying (i) each rate of
interest required, or assumed by the
taxpayer, in calculating the reserves
described in section 810(c), by (ii) the
means of the amount of such reserves
computed at that rate at the beginning
and end of the taxable year. In the case
of the reserves described in section
810(c)(1), such rate of interest shall be
the same as that used by the taxpayer
for purposes of paragraph (b) of §1.801-
5 (relating to the definition of reserves
required by law) with respect to such
reserves. In the case of the reserves de-
scribed in section 810(c)(2) through (5),
such rate of interest shall be the same
as that actually paid, credited, or ac-
crued by the taxpayer with respect to
such reserves. Thus, the required inter-
est for any taxable year includes the
elements of interest paid (as defined in
section 805(e)) with respect to the re-
serves described in section 810(c).

(2) For purposes of computing re-
quired interest under section 809(a)(2)
and subparagraph (1) of this paragraph,
the amount of life insurance reserves
taken into account shall be adjusted
first as required by section 818(c) (re-
lating to an election with respect to
life insurance reserves computed on a
preliminary term basis) and then as re-
quired by section 806(a) (relating to ad-
justments for certain changes in re-
serves and assets) before applying the
rate of interest required, or assumed by
the taxpayer, thereto. However, in the
case of the adjustments required by
section 810(d) as a result of a change in
the basis of computing reserves, the ad-
justments to any of the reserves de-
scribed in section 810(c) shall be taken
into account in accordance with the

26 CFR Ch. | (4-1-08 Edition)

rules prescribed in section 810(d) and
§1.810-3.

[T.D. 6535, 26 FR 525, Jan. 20, 1961, as amend-
ed by T.D. 6886, 31 FR 8687, June 23, 1966]

§1.809-3 Gain and loss from oper-
ations defined.

(a) Gain from operations. For purposes
of part I, subchapter L, chapter 1 of the
Code, section 809(b)(1) defines the term
gain from operations as the excess of the
sum of (1) the life insurance company’s
share of each and every item of invest-
ment yield (including tax-exempt in-
terest, partially tax-exempt interest,
and dividends received), (2) the items of
gross amount taken into account under
section 809(c) and paragraph (a) of
§1.809-4, and (3) for taxable years begin-
ning after December 31, 1961, the
amount (if any) by which the net long-
term capital gain exceeds the net
short-term capital loss, over the sum of
the deductions provided by section
809(d) and §1.809-5.

(b) Loss from operations. For purposes
of part I, section 809(b)(2) defines the
term loss from operations as the excess
of the sum of the deductions provided
by section 809(d) and §1.809-5 over the
sum of (1) the life insurance company’s
share of each and every item of invest-
ment yield (including tax-exempt in-
terest, partially tax-exempt interest,
and dividends received), (2) the items of
gross amount taken into account under
section 809(c) and paragraph (a) of
§1.809-4, and (3) for taxable years begin-
ning after December 31, 1961, the
amount (if any) by which the net long-
term capital gain exceeds the net
short-term capital loss.

(c) Hlustration of principles. The provi-
sions of section 809(b) (1) through (3)
and paragraphs (a) and (b) of this sec-
tion may be illustrated by the fol-
lowing example:

Example. For the taxable year 1958, T, a life
insurance company, had investment yield of
$900,000, including $150,000 of dividends re-
ceived from domestic corporations subject to
taxation under chapter 1 of the Code, $10,000
of wholly tax-exempt interest, and $78,000 of
partially tax-exempt interest. T also had
items of gross amount under section 809(c) in
the amount of $12,000,000 and deductions
under section 809(d) of $6,963,500 (exclusive of
any deductions for wholly tax-exempt inter-
est, partially tax-exempt interest, and divi-
dends received). For such taxable year, the
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share of each and every item of investment
yield set aside for policyholders was 80 per-
cent and the company’s share of each and
every item of investment yield was 20 per-
cent. Based upon these figures, T had a gain
from operations of $5,180,000 for the taxable
year 1958, computed as follows:

Col. 2
Col. 3
. (81‘30/9";&]‘_’" (20% % Col.
o1 gion of pol- 1) com-
icyholder’'s ps%g);es
share
Interest wholly tax-ex-
empt ... $10,000 $8,000 $2,000
Interest partially tax-
exempt ........cccceceune 78,000 62,400 15,600
Dividends received ..... 50,000 120,000 30,000
Other items of invest-
ment yield ............... 662,000 529,600 132,400
Investment yield .. 900,000 720,000 180,000
Gross amount (sum of items
under sec. 809(C)) ......ccceeun $12,000,000
Total .ovvececcee 12,180,000
Less:
Deductions under sec.
809(d)(8):
Company's share of in-
terest wholly tax-ex-
empt .. $2,000
30/52 of company’s
share of interest par-
tially tax-exempt (30/52
*x$15,600) ..oovveriiennne 9,000
85% of company’s share
of dividends received
(but not to exceed 85%
of gain from operations
as computed under
sec. 809(d)(8)(B))
(85%%%$30,000) ............ 25,500
All other deductions under
sec. 809(d) 6,963,500
7,000,000
Gain from operations .........c.ccccceeeviee 5,180,000

(d) Exception. (1) In accordance with
section 809(b)(4), if it is established in
any case to the satisfaction of the
Commissioner, or by a determination
of The Tax Court of the United States,
or of any other court of competent ju-
risdiction, which has become final,
that the application of the definition of
gain from operations contained in sec-
tion 809(b)(1) results in the imposition
of tax on:

(i) Any interest which under section
103 is excluded from gross income,

(ii) Any amount of interest which
under section 242 (as modified by sec-
tion 804(a)(3)) is allowable as a deduc-
tion, or

(iii) Any amount of dividends re-
ceived which under sections 243, 244,

§1.809-4

and 245 (as modified by section
809(d)(8)(B)) is allowable as a deduc-
tion,

adjustment shall be made to the extent
necessary to prevent such imposition.

(2) For the date upon which a deci-
sion by the Tax Court becomes final,
see section 748l. For the date upon
which a judgment of any other court
becomes final, see paragraph (c) of
§1.1313(a)-1.

[T.D. 6535, 26 FR 526, Jan. 20, 1961, as amend-
ed by T.D. 6886, 31 FR 8687, June 28, 1966]

§1.809-4 Gross amount.

(a) Items taken into account. For pur-
poses of determining gain or loss from
operations under section 809(b) (1) and
(2), respectively, section 809(c) specifies
three categories of items which shall
be taken into account. Such items are
in addition to the life insurance com-
pany’s share of the investment yield
(as determined under section 809(a)(1)
and paragraph (c) of §1.809-2), and the
amount (if any) by which the net long-
term capital gain exceeds the net
short-term capital loss (such capital
gains item is included in determining
gain or loss from operations only for
taxable years beginning after Decem-
ber 31, 1961). The additional three cat-
egories of items taken into account
are:

(1) Premiums. (i) The gross amount of
all premiums and other consideration
on insurance and annuity contracts
(including contracts supplementary
thereto); less return premiums and pre-
miums and other consideration arising
out of reinsurance ceded. The term
gross amount of all premiums means the
premiums and other consideration pro-
vided in the insurance or annuity con-
tract. Thus, the amount to be taken
into account shall be the total of the
premiums and other consideration pro-
vided in the insurance or annuity con-
tract without any deduction for com-
missions, return premiums, reinsur-
ance, dividends to policyholders, divi-
dends left on deposit with the com-
pany, discounts on premiums paid in
advance, interest applied in reduction
of premiums (whether or not required
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(which is excluded from gain or loss
from operations) is $144.76 ($200 multi-
plied by 72.38 percent). For purposes of
determining gain or loss from oper-
ations, the life insurance company’s
share of each and every item of invest-
ment yield (including tax-exempt in-
terest, partially tax-exempt interest,
and dividends received) shall be added
to the sum of the items comprising
gross amount (as described in section
809(c) and paragraph (a) of §1.809-4).

(d) Required interest defined. (1) For
purposes of part I, section 809(a)(2) de-
fines the term required interest for any
taxable year as the sum of the products
obtained by multiplying (i) each rate of
interest required, or assumed by the
taxpayer, in calculating the reserves
described in section 810(c), by (ii) the
means of the amount of such reserves
computed at that rate at the beginning
and end of the taxable year. In the case
of the reserves described in section
810(c)(1), such rate of interest shall be
the same as that used by the taxpayer
for purposes of paragraph (b) of §1.801-
5 (relating to the definition of reserves
required by law) with respect to such
reserves. In the case of the reserves de-
scribed in section 810(c)(2) through (5),
such rate of interest shall be the same
as that actually paid, credited, or ac-
crued by the taxpayer with respect to
such reserves. Thus, the required inter-
est for any taxable year includes the
elements of interest paid (as defined in
section 805(e)) with respect to the re-
serves described in section 810(c).

(2) For purposes of computing re-
quired interest under section 809(a)(2)
and subparagraph (1) of this paragraph,
the amount of life insurance reserves
taken into account shall be adjusted
first as required by section 818(c) (re-
lating to an election with respect to
life insurance reserves computed on a
preliminary term basis) and then as re-
quired by section 806(a) (relating to ad-
justments for certain changes in re-
serves and assets) before applying the
rate of interest required, or assumed by
the taxpayer, thereto. However, in the
case of the adjustments required by
section 810(d) as a result of a change in
the basis of computing reserves, the ad-
justments to any of the reserves de-
scribed in section 810(c) shall be taken
into account in accordance with the
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rules prescribed in section 810(d) and
§1.810-3.

[T.D. 6535, 26 FR 525, Jan. 20, 1961, as amend-
ed by T.D. 6886, 31 FR 8687, June 23, 1966]

§1.809-3 Gain and loss from oper-
ations defined.

(a) Gain from operations. For purposes
of part I, subchapter L, chapter 1 of the
Code, section 809(b)(1) defines the term
gain from operations as the excess of the
sum of (1) the life insurance company’s
share of each and every item of invest-
ment yield (including tax-exempt in-
terest, partially tax-exempt interest,
and dividends received), (2) the items of
gross amount taken into account under
section 809(c) and paragraph (a) of
§1.809-4, and (3) for taxable years begin-
ning after December 31, 1961, the
amount (if any) by which the net long-
term capital gain exceeds the net
short-term capital loss, over the sum of
the deductions provided by section
809(d) and §1.809-5.

(b) Loss from operations. For purposes
of part I, section 809(b)(2) defines the
term loss from operations as the excess
of the sum of the deductions provided
by section 809(d) and §1.809-5 over the
sum of (1) the life insurance company’s
share of each and every item of invest-
ment yield (including tax-exempt in-
terest, partially tax-exempt interest,
and dividends received), (2) the items of
gross amount taken into account under
section 809(c) and paragraph (a) of
§1.809-4, and (3) for taxable years begin-
ning after December 31, 1961, the
amount (if any) by which the net long-
term capital gain exceeds the net
short-term capital loss.

(c) Hlustration of principles. The provi-
sions of section 809(b) (1) through (3)
and paragraphs (a) and (b) of this sec-
tion may be illustrated by the fol-
lowing example:

Example. For the taxable year 1958, T, a life
insurance company, had investment yield of
$900,000, including $150,000 of dividends re-
ceived from domestic corporations subject to
taxation under chapter 1 of the Code, $10,000
of wholly tax-exempt interest, and $78,000 of
partially tax-exempt interest. T also had
items of gross amount under section 809(c) in
the amount of $12,000,000 and deductions
under section 809(d) of $6,963,500 (exclusive of
any deductions for wholly tax-exempt inter-
est, partially tax-exempt interest, and divi-
dends received). For such taxable year, the
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